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IN THE CIRCUIT COURT FOR MONTGOMERY COUNTY, ALABAMA

BIRMINGHAM AIRPORT
AUTHORITY,

Plaintiff,
Civil Action No. CV-2019-901622

ALABAMA ETHICS COMMISSION,
a State Agency; CHARLES PRICE
BEVERLYE N. BRADY, JOHN

M. PLUNK, JACQUELYN L. STUART, )
and STANTON H. MCDONALD, in their)
official capacities as Commissioners of )
the Alabama Ethics Commission; and
TOM ALBRITTON, in his official
capacity as Executive Director of the
Alabama Ethics Commission,

N Nt N N N N N N N N

Nt Nt Nt N N N

Defendants.

MOTION TO ALTER, AMEND OR VACATE OR
IN THE ALTERNATIVE, A REQUEST FOR CLARIFICATION

COME NOW the Defendants, pursuant to Ala. R. Civ. Pro., Rule 59(e), and move
this Court to alter, amend, vacate or clarify its June 11, 2020 Order in this case. In support
of this Motion the Defendants argue the following:

On June 11, 2020, this Court entered an Order granting the Plaintiff’s Motion for
Summary Judgment. (Doc. 193) In that order, the Court found,

[t]he funds used to pay Authority employees are self-generated revenues that
are not derived from or linked to actual taxpayer contributions, and
therefore those funds do not constitute “‘state, county, or municipal funds” as
that phrase is used in the Ethics Act. Therefore, Authority employees are not
“public employees” under the Ethics Act. (Emphasis added). (Id @ 13).

The Defendants request that this Court clarify, alter or amend that order to explain
what the highlighted phrase above means with respect to the Airport Authority for whom
Advisory Opinion 2019-07 was written.
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As the facts establish, “funding for the operations of the Airport...is derived
exclusively from user and landing fees paid by the airlines and from rental, concession, and
other fees paid by lessee, concessionaires, and other users of the airport property and
facilities.” (Doc. 26 @ 11). The transactions between the Authority and the airlines, the
lessees, and concessionaires are arms-length commercial transactions negotiated between
private entities and this public corporation. Therefore, the Defendants interpret the Court’s
Order to apply to this limited fact scenario. The phrase, “actual taxpayer contributions” is
not contained in the holding of the Randolph’ case upon which the Plaintiff, and this
Court’s Order, relied; it is not a phrase appearing in the Code of Alabama; it does not appear

in any caselaw dealing with public funds;? it is not contained in the definition of public
employee. In other words, no precedential or binding authority explains what this phrase
means, insofar as the Defendants have been able to discover through their research, and for
that reason the Commission needs additional direction as to how to apply the Court’s
holding.

The Commission routinely issues and adopts advisory opinions consistent with Ala.
Code §36-25-4(a)9. Those opinions are relied upon by the requestor, and others who are in
“materially similar circumstances.” The lack of specificity in the phrase “actual taxpayer
contributions” presents a real impediment to the Commission adopting future opinions
consistent with this Court’s order for those who are in “materially similar circumstances.”
A positive statement about how the revenues are generated would be more instructive to the
Commission moving forward than a statement in the negative about how they are not
generated. For that reason, the Defendants need clarification of and request an amendment
to this Court’s order. The Defendants suggest the following clarification based on what
appears to be the Court’s reasoning from the Authority’s unique facts:

The funds used to pay Authority employees are revenues that are derived from

commercial arms-length transactions between this public corporation and private

business entities in which the parties can negotiate their terms, and therefore the

funds derived from those negotiations do not constitute “state, county, or municipal

! Water Works and Sewer Board of the City of Selma v. Randolph, 833 So. 2d 604 (Ala. 2002)
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funds” as that phrase is used in the Ethics Act. Therefore, Authority employees are

not “public employees” under the Ethics Act.

The requested amendment does not alter the relief granted to the Plaintiffs in any
way, but will assist the Defendants in their adoption of future advisory opinions. The
requested language is specific to the requestor of the advisory opinion, the Authority, and

those who are in “materially similar circumstances.”

CONCLUSION

For the above stated reasons, Defendants respectfully request this Honorable Court
grant Defendants’ Motion to Amend the Court’s order as described above. The Plaintiffs

object to the amendment; therefore, the Defendants request a hearing on this motion.

/s/Cynthia Propst Raulston
CYNTHIA PROPST RAULSTON
General Counsel

Alabama Ethics Commission
Attorney for Defendants

CERTIFICATE OF SERVICE

I do hereby certify that I have served a copy of the above upon all counsel of record via
electronic means through the Alabama Electronic Case Filing System and/or U.S. Mail on this

the 26th day of June 2020.

/s/Cynthia Propst Raulston
CYNTHIA PROPST RAULSTON
General Counsel

Alabama Ethics Commission
Attorney for Defendants




